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and Section 64. I301(e) of the Commission’s Rules ) 
Petition lor WaikerofSections 64 1301(a), 64 1301(d) 

To Chief, Wireline Competition Bureau 

PETITION FOR W A I V E R  OF SECTIONS 64.1301(a), (d) AND (e) 

Polar Communications Mutual Aid Cop.  (“Polar”), pursuant to Section 1.3 ofthe 

Federal Communications Commission’s (“FCC” or “Commission”) Rules’, herby 

requests a waiver of Scctions 64 1301(a), 64.1301(d) and 64.1301(e) of the 

Commission’s Rules’ to exclude Polar from the requirement to pay default compensation 

to payphone service providers Becausc Polar is an ILEC, Polar is included among the 

universal group of lLECs subject lo Section 64 1301 by inclusion o f  “ILEC” on 

Appendices A,  B and C of the Commission’s F$ii Recons~derat~ot7 Order in CC Docket 
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No 96-128’, Polar i s  currently SubJeCl lo the requirement to pay default compensation to 

pa);phoiie providers for compensublc cal ls Bccause Polar does not carry compensable 

calls. Polar respectfully requests that thc Commission waive the requirement under 

Sections 64 1301(a), 64.1301(d) and 64 1301(e) of the Commission’s Rules for Polar to 

makc default payments to payphone service providers 

Polar is an incumbent local exclinngc carrier (ILEC) serving approximately 8,600 

customers i n  niral North Dakota Til early September, Polar recewed a letter dated 

August 29, 2003 and invoice from APCC Services, Inc (“APCC”). Said letter indicates 

that APCC is rendering an invoice to Polar for payphone compensation owed to the 

payphone service providers (“PSPs”) pursuant to the Commission’s “True-Up Order” 

(F~,/j/i Rrcoiisrdcrci~ion O d e r )  

1. A key determination by the Commission regarding compensable calls is 

that  an TLEC must carry a call in order to be responsible for payment. 

The I.ifrh Reconszdercition Order was intended to bring a “measure of finality” 

regarding thc contentious history of payphonc compensation. One purpose of the 

Commission’s action was to ensure that payphone service providers (PSPs) receive fair 

compensation for every call made using their payphones. The Commission has 

concluded that Section 276 requires i t  to “ensure tha t  per-call compensation is fair, which 

implies fairness to both sides 

I n  pursuit of this obJeCtl\re and a fundamental criterion to the Commission’s rules 

regarding payphone cornpensation was to ensure that local exchange carricrs (“LECs”) 



“pay payphone compensation to the extent that they handle compensable payphone 

&”’ This is a thi-eshold criterion that must be satisfied prior to placing a burden for 

PSP paynicnt on any  LEC. Absent satisfying this threshold criterion, a carrier would be 

rcsponsiblc to pay for a compensable call that it did not handle. Clearly such result 

would not he a fair restilt for the LEC. 

I hc Commission explaincd how a LEC can handle compensable communications. 

a. When a LEC tcnninates a coinpensable call that IS  both originated within 

its own service territory and not routed to another carrier for completion, 

When a LEC also provides interexchange service and carries the call as 

would any other IXC 

h 

2. The  Commission’s default payphone compensation regime for ILECs i s  

based exclusively on RBOC data that does not reflect Polar’s lack of 

compensable calls. 

Based on at least two data requests initiated by the Commission and directed 

solcly to the RBOCs, the Commission determined that incumbent LECs complete 

payphone calls that are not routed to other carricrs. The RBOC data apparently shows 

that 2 I9 percent of all compensable payphone calls are handled by the RBOCs. The 

Coinmission also noted that no other iiicunibeiit LEC objected to this data. The 

Coininission concluded that i t  is appropnatc to allocate to “both RBOC and non-RBOC 

inctinibent L.ECs a percentage o f  the calls (2 19%) originating from payphoncs within 

Ihcir on11 senice territoi.ies.” Polar did not have cause to object to this data because 

clearly the Conimission was dirccting its efforts at detemiining the percentagc for 
~~ 
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carriers” those entities who carry compensable communications. As will be shown 

below, Polar does not carry any compensable calls. Thus the application of the allocation 

perccntagc i n  the case of Polar is inappropriate. 

,‘ 

3. Polar never carries compensable calls. 

A coiripcnsahle call is defined by the Commission as a call from a payphone user 

who calls a loll-free nuimbcr, dials an ~ C C C S S  code, or uscs a pre-paid calling card wlthout 

placing any  money into the payphone“ Petitioner does carry liinited intraLATA toll 

iiiessagx tha t  are directly dialed by the subscnber. Petitioner ’s limited intrdLATA toll 

message service does not includc any niechanisrns for use o f  access codes or dial-around 

codes a t  paypliones, thus Pctitioner does not carry any compensable calls. All 

compensable calls originating rrom payphones within the Polar service area are passed on 

to other carriers who pay interstate or intrastate, as the case may be, onginating access 

charges Any compensable calls terminated by Polar within its service area are received 

from othcr carriers who pay interstate or intrastate, as the case may be, terminating access 

charges. Thus, Polar does not carry individual compensable calls that both originate and 

tcrminate within Polar’s LEC service area or are carried by Polar as an IXC that are 

subject to compensation under the criteria established in the F$h Rrconsitlerczlion Order 

for cither a LEC or an [XC ’ Any compensable call terminating in Polar’s service area 

would havc to be an IXC-carned call. Assuming that Polar handles compensable calk 

and requiring I I  to pay for compensable calls that i t  never handles is not a fair 

compensalion mcchaiiism. 
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4. The  Fifth Reconsideration Order  provides a mechanism for entities to be 

removed from the allocation percentage appendices. 

Appendices A,  B and C o f  the F i j h  Reconsidwarion Order list “carrier” allocation 

percentages for dcfault conipensation factors for, respectively, interim access code and 

subscriber 800 calls (November 7, 1006 through October 6, 1997), intermediate access 

code and subscriber 800 calls (October 7, 1997 through April 20, 1999) and post- 

intermediate access code and subscriber 800 calls (Apnl 21, 1999 forward). In the Fifth 

Rcron.\/~lo.irr,o/i Order. the Commission noted that entities listed on Appendices A, B, or 

C could f i l c  a petitioii for a waiver with the Wireline Competition Bureau ~ such as the 

instant waiver request for exclusion from the Commission’s allocation. Note 89 states. 

. Any entity narned in our allocation that then receives a request for per 
payphone compensation from a PSP or other entity may, within ninety 
(90) days of receiving such a request, file a waiver request with the 
Wireline Competition Bureau for exclusion from our allocation, with a 
demonstration tha t  the entity provides no communications service to 
others.’ 

As  has becn demonstrated above, while Polar provides communications services, it 

ncvcr provides compensable communications service to others and is a non-camer as 

defined by the F$h Reconsrdelercition Accordingly, Polar requests within 90 days 

of receipt ol‘its only rcqticst for cornpensation, that from APCC, that it be removed from 

the Comrnissioii’s allocation appendices. 
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5 Polar's petition for waiver meets the Commission's standards for 
granting a waiver of i ts  rules. 

Under section 1 3 orthc Coniniission's Rules, any provision of  the rules may be 

waived if "good cause" IS  shown The Commission may exercise its discretion to waive a 

rule where the partic~ilar facts make strict compliance inconsistent with the public intcrest 

irapplicd to the petitioner and when Ihc rclicf requested would not undennine the policy 

objective o f  the rule i n  question 

coinpensable calls that both originate and temiinate within Polar's network, whereby 

Polar does not collect any  rcvcntie for the call, apart from revenue under the applicable 

interstate or in~rastatc access charge regime. would be inconsistent with the public 

interest Additionally. payment oTcompensation under such circumstances would 

undcnnine the policy that entities benefiting from the carryng of compensable payphone 

originating calls should pay compcnsation to payphone providers. Moreover, it would be 

burdcnsonie and inequitable for Polar and, in  turn, its customers to bear the cost of 

default payment compensation when Polar carries no compensable calls. 

i 0 Payment of payphone compensation by Polar absent 

II 

l V a i t R a d i o \  FCC.418 F 2 d  I l j .? (D( '  C I I  1 9 6 9 ) , ~ c r t  denled .409US 1027( l972 ) ( "WAI~ I  

.See W a i t  R d i o .  41 8 1' 2d dt  1159 The pelitloner must demonstrair, in Y I ~ W  of unique or unus~ial 

, / I  

Kacl i i i " ) .  Noirlieari Ccllulai rclepl~o~icC'o L bCC,  591 F 2d 1164, I l O O ( l )  CClr 1990) 

hci l l r l l  i11cum5tance5. application ol ' t l ie rule(?) would br iiiequitablc, unduly burdensome, or contiary to 
the public inwre~i 

/ 1  

6 



CONCI,USION 

Fnr the foregoing reasons. Polar respectfully requests that the Commission waive 

Sccuons 04 1301(a), 64 1301(d) and 64 1301(e) and thereby not include Polar among the 

entities listed on Appendiccs A ,  B and C of the Fifrh Reconsideration Order required to 

pay detaull cornpcnsation to payphone service providers The requested waiver will 

serve the public interest by allowing Polar to avoid payment of charges for which no 

related benefit accrues tn  Polar given that Polar does not carry payphone onginated 

compensable calls 

Respectfully submitted, 

Polar Communications Mutual Aid Corp 

General Manager 
110 Fourth St E 
P.O. Box 270 
Park River, ND S8270 
701.284.7221 

December 8, 2003 



CERTIFICATE OF SERVICE 

I, Scott Duncan, Consultant for Polar Communlcations Mutual Aid Cop, hcreby certify 
that on December 11, a copy o f  the foregoing Petition for Waiver of Sections 64 1301 (a), 
(d) and (e) of the Coniniissions Rulcs (filed by hand delivery to the Commission c/o c/o 
Visitronix, lnc onDecember I 1  ,2003) was delivered by first-class, U.S. mail, postage 
pre-paid to the following partics 

William Maher. Chief 
Wirelinc Competition Bureau 
Federal Communications Commission 
445 12 Street, S.W., Room 5-C450 
Washington, I) C. 20554 

Attorneys for the American Public Communications Council (“APCC”) 
Albert H Krainer 
Robert F Aldrich 
Dickstcin, Shapiro M o m  & Oshinsky, LLP 
2101 L Street N W. 
Washington, D.C. 20037-1 526 
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